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THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 


SOUTHERN DIVISION 
THE UNITED STATES OF AMERICA, Case No. 1:20-CR-183 
Plaintiff, Hon. Robert J. Jonker 
Chief U.S. District Court Judge 
v. 
ADAM DEAN FOX, 
BARRY GORDON CROFT, JR., 
KALEB JAMES FRANKS, 


DANIEL JOSEPH HARRIS, and 
BRANDON MICHAEL-RAY CASERTA 


Defendants. 





DEFENDANTS RESPONSE TO THE GOVERNMENT’S 
MOTION TO PRECLUDE ADMISSION OF DEFENDANT’S 
EXCULPATORY STATEMENTS 

The Government has filed a motion requesting this Honorable Court to 
issue a pre-trial order precluding the admission of the defendant’s exculpatory 
statements. See RE. 368. The defendants have filed a Motion in Limine requesting 
the admission of numerous out of court statements by the defendants and others and 
incorporate by reference the law and argument presented in that motion as if set forth 
herein. See RE 366-1, 366-2. The Defendants will not restate the arguments 


contained therein and respond only to the affirmative arguments of the Government 
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specifically seeking to preclude the exculpatory statements of the individual 
defendants. 

The Government’s motion seeks to specifically preclude the defendants 
from offering any of their recorded or written exculpatory statements that are 
contained in the hundreds of hours of recorded discussions, telephone conversations, 
and text messages collected by the Government from March of 2020 until October 
of 2020. The Government offers four alternative arguments for the exclusion of the 
statements. 

First, the Government indicates that the statements may not be admitted as 
the statement of a party opponent under FRE 801(d)(2). The defendants have not 
sought the admission of any of their individual statements as the statement of a party 
opponent, so the Governments first argument is simply inapplicable. 

Second, the Government argues that the statements may not be admitted 
as a prior consistent statement under FRE 801(d)(1)(B)(i) unless the individual 
defendant testifies and is subject to cross-examination. Under the prior consistent 
statement exception, the applicable rule expressly requires the witness to testify 
subject to cross-examination prior to seeking the admission of the statement. At 
present none of the defendants have sought the admission of their prior statements 
under FRE 801(d)(1)(B)(i), however all defendants expressly reserve the right to 


make such a request should the circumstances at trial warrant seeking such an 
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admission. The blanket preclusion of these statements prior to Trial is not proper 
and would violate the defendants right to due process under Fourteenth Amendment. 

Third, the Government contends that the defendants should not be 
permitted to introduce exculpatory statements under FRE 803(3) as a then-existing 
state of mind, such as motive, intent, or plan. The Government contends that the 
statements were made by the defendants when the Government was surveilling and 
recording them but that the defendants were motivated by fear that their 
“organization had been infiltrated by FBI Agents”. RE 368 Page ID 2427. Therefore, 
they claim the exculpatory statements are unreliable. In support of this contention 
the Government cites an unpublished habeas corpus decision, Duka v United States’. 
In Duka, the Defendant was appealing that his out of court recorded statement, made 
to an individual after he had specifically accused him of being a “Fed”, should have 
been admitted under 803(3). The Defendant in Duka had not advanced this argument 
at trial or in his subsequent appeal. The argument is that certain “state of mind” 
declarations lack reliability because the defendant had a motive to fabricate the 
statement at the time it was being made. 

The facts in Duka are in sharp contrast to the present case, where the 
defendants were speaking to one another and to a CHS that they regarded as friend, 


role model, and military hero. It is undisputed that CHS Dan was often referred to 


! Duka v United States No 13-3664 (RBK) 2015 U.S. Dist. LEXIS 132433 
3 
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as “Dad” by Defendant Harris.? On August 9, 2020, when the question “How does 
everybody feel about kidnapping?” is posed Defendant Harris responds “No. Shut 
up. We’re not Frank.’ and again later in the same conversation “No snatch and grab. 
I swear to fucking god” *. Defendant Harris’ makes a clear and immediate 
repudiation to the suggestion of the crime, it is made emphatically without any time 
to “rehearse” it and without any motive to fabricate or misrepresent his thoughts. In 
addition, the statement is not being used to show that the defendants are not “Frank”. 
The statements show Harris’ clear lack of agreement to commit the crime charged 
as well as his lack of predisposition to commit the crime. 

Predisposition focuses upon whether the defendant was an unwary 

innocent or, instead, an unwary criminal who readily availed himself of 

the opportunity to perpetrate the crime. It is, by definition, 

the defendant's state of mind before his initial exposure to government 

agents. 
United States v. Khan, 2021 U.S. App. LEXIS 26750, *1, 2021 FED App. 0420N 
(6th Cir.), 2021 WL 4026781 (Emphasis Added) 

And a month later, on September 8, 2020, Defendant Fox states to CHS 

Dan on the phone that “we’ve got to do ghosts on it right. We can’t talk about it we 


can’t — its ixnay on the plan-eek” and “What we should do is go with Ty and his bug 


out plan.” Defendant Fox is speaking to CHS Dan whom he regards as a close friend 





7 RE 366-2 Page 2391, #72 

3 This was a reference to another government target who had spoken about acts of violence directed at a governor in 
another state. 

4 RE 366-2 Page 2390, #69 #70 
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whom he openly admires for his military service and heroism.* Fox even apologizes 
for not agreeing to commit the kidnapping “Sorry to do this and put you through this 
shit”.° The statement is made in answer to the immediate pressure from the CHS to 
pursue a “kidnapping” without any time to rehearse or otherwise fabricate the 
statement. It is not being offered to prove that Defendant Fox could “do ghosts” or 
that the defendants were going to “bug out”. It shows defendant Fox’s state of mind 
at that time, that he did not want or intend to kidnap the Governor, and his clear 
reluctance to commit any crime. The defendants stated reluctance to commit the 
offense is relevant not only to show a lack of agreement to commit the kidnapping 
it also bears on a central element of the entrapment defense because it bears directly 
on the defendant’s state of mind, i.e., his predisposition, or lack of predisposition to 
commit the crime. See United States v. Wilson 653 Fed. Appx. 433, 438, 2016 (6th 
Cir.) Each statement advanced by the defendants must be evaluated individually, in 
the context in which it was made. The Government’s request to make a broad pre- 
emptive preclusion on the admissibility of these statements is a request that, if 
granted, would create a large and unfair advantage for the prosecution at trial. It is 
particularly so given the fact that the Government’s case is based almost exclusively 


on the recordings of the defendant’s while they engaged in otherwise entirely legal 


5 RE 366-2 page 2411 #192 
® RE 366-2 pages 2412-2413 #205 #206 #207 
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conduct. The government is asking to freely use any inculpatory statements but 
asking the Court to prohibit the defendants from introducing their exculpatory 
statements under any circumstances for any reason. 

Last, the Government argues that the “Rule of Completeness” should not 
permit the admission of statements that would otherwise be inadmissible. While the 
Defendants have not advanced FRE 106 as a basis for the admission of any of the 
statements on the list provided to the Court, this rule specifically addresses the unfair 
use of selected portions of a statement only, when fairness demands that the entire 
statement be disclosed. The defendants have not raised, nor have they waived, 
seeking admission of any of the defendants’ statements pursuant to FRE 106. 

It is worth noting that the Sixth Circuit has consistently maintained that 
permitting a defendant the opportunity to present a recording or film in its entirety 
was dispositive in providing the defendant with a fair trial. See United States v 
Brahnam 97 F. 3d 835 (6th Circuit 1996) And again, citing the Brahnam decision 
“Likewise, in the instant case, the trial court provided Defendant the opportunity to 
play the videotape in its entirety.” United States v Spearman 186 F 3d 743 (6th 
Circuit 1999). It is clear that the Sixth Circuit considers the ability of the defendants 
to introduce into evidence selections of recordings, videos, and surveillance records 
that the Government has elected not to enter into evidence to be a cornerstone in a 


fair judicial proceeding. The Government is however, requesting that the Court 
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permit them to introduce only the inculpatory remarks of the defendants and asking 
the Court to preclude the defendants from admitting any of the exculpatory 
statements made during the same time. A request, if granted, creates a fundamentally 
unfair result. 
CONCLUSION 

The Government’s request to preclude “any self-exculpating hearsay 
statements offered by the defense” is extreme and overbroad. The motion for 
preclusion of any of the defendant’s hearsay statements should be denied. Each 
individual statement should be evaluated as it is advanced by the individual 
defendants at trial according to the Federal Rules of Evidence. 

Respectfully submitted, 


Date: December 31. 2021 By: __/s/ Christopher Gibbons 
Christopher Gibbons 


Attorney for Defendant Fox 


Date: December 31, 2021 By:_/s/ Joshua A. Blanchard 
Joshua A. Blanchard 
Attorney for Defendant Croft 


Date: December 31, 2021 By:___/s/ Scott Graham 
Scott Graham 
Attorney for Defendant Franks 








Date: December 31, 2021 By:/s/ Julia Kelly 

Julia Kelly 

Attorney for Defendant Harris 
Date: December 31, 2021 By:/s/ Michael Hills 

Michael Hills 


Attorney for Defendant Caserta 


